_,rmpean Tax Serwce

Volume 12, Number 3 — March 2010

INTERNATIONAL INFORMATION FOR INTERNATIONAL BUSINESS

LAY o =T

P4

|
B United Kingdom Budget 2010 |
W Belgium: New reporting obligation for payments to tax havens |
W The new Dutch classification decree
M New rules reganring Slovenian wﬂ:hhuldmg tax on mc;ume

from financial instruments.

M Tax treatment bﬁbtogollalc business parks in Ifaly
| ! igh tax rates trlggers ﬁjgh earners to leave

BNA INTERNATIONAL INC., A SUBSIDIARY OF THE BUREAU OF NATIONAL AFFAIRS, INC., ARLINGTON VA, U.S.A.



UK: Tax axe on high
earners
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London is deemed as the most highly taxed financial centre in the
world after confirmation of the 50 percent income tax rate in this
budget for high earners. Will this dreaded tax rate will fuel the

mass exodus of high earners to tax friendly jurisdictions or whether
such moves are in fact practical, are questions answered by David

Anderson and Graeme Perry.
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I. UK Income tax changes

he well publicised 50 percent additional rate
of UK income tax, due to come into elfect in
April 2010, will affect individuals earning in
excess of GBP150, 000, In addition, those carming over
GRPI00, 000 a vear will suffer from a restriction on
their personal allowance. This will operate by reduc-
ing the personal allowance by GBP1 for every GBP2
earned over GBPIOD, 000, On current figures, this
means that those individuals emmning at least GBPL12,
950 a vear will have no personal allowance at all from
the start of the next tax veanr
Many people in these earnings brackets are consid-
ering moves 1o more favourable tax jurisdictions. Al-
though there may be significant tax advantages in
such moves, practical issues do avise, in particular for
those who need 1o continue working for their UK
based emplover

Il. Moving to tax treaty countries

The lirst hovdle is to establish non-UK residency,
People will often be under the impression that so long
as they have moved house (o a foreign country that
will be the end of the matter and they will have es-
caped the UK tax net. The reality is very different, with
HMRC taking an increasingly hard approach to those
individuals who seek to leave the country for tax puor-
poses.

Moving 1o a country which has a double tax treaty
with the UK can be helplul in this regard. These trea-
ties will nsually contain a residence tie-bwveaker test to
determine in which country vou are 1o be considered
resident for tax purposes. When this is the case, Oone
will usually only be considered as mx vesident in one
al the two countries, i.e. dual residency is usually not
possible. Generally it will be more straightforward 1o
comply with this test il one realistically moves ones
private life to another country, However, people are
often not as keen 1o move to these countries as, al-
though the personal tax regimes may be more favoui-
able than the UK, they are less likely to receive the

kind of tax exemptions which apply in jurisdictions
where they will have no income tax liability such as
Maonaco,

Il. Residency in tax haven jurisdictions

The difficulty with a move 1o an income tax-free juris-
diction such as Monaco is that there is no treaty pro-
tection which establishes that vou can only
resident in one or the other states, 1t is therefore pos-
sible to he o dual resident of the UK and sav Monaco
for tax puwrposes. In this dual residence position, the
worldwide income and gains would still be subject to
UK tax. It will be ditficult to obtain acceptance from
HMRC to the proposal that one has ceased UK resi-
dency and become resident only in Monaco, This is
because becoming non-resident in the eyes of HMRC
is nol as simple as moving elsewhere and keeping ones
visits to the UK below 9‘% dayvs per vear, HMRC pub-
lished new puidance in 2009, which sets out their
tightened approach to non-residency claims.

Unless one can show that one is moving albroad be-
cause of full-time emplovment outside ithe UK, a
claim that one has ceased 1o be UK resident will re-
quire evidence of a clean break from the UK involving
a genuine change in lifestvle. The courts have -
cially not defined what is meant by “full-time employ-
ment outside the UK", In some cases the emplovee
may work shorter howrs than before or have some
duties such as meetings which require them to be in
the UK from time to time as part of their employment
duties. One would, in any event be well advised to cut
as many ties with the UK as possible if seeking to es-
tablish non-residency.

The difficuliv of successfully oblaining a non-
residency status has been highlighted by several high
profile recent cases involving high net worth individu-
als. These judgments veview the approach of HMRC
to non-residency and confirm the necessity for a clean
break from family and social ties in the UK in order 1o
be considered as leaving the UK for tax residency pui-

ses. Even where an individual had stringently kepi
is time in the UK to below 91 days a vear for over 30
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vears, he was still deemed 1o have never lost his UK
residency for ax purposes,

There will not be one determining factor when as-
sessing residency so, for example, keeping a property
in the UK would not, on its own, be conclusive of re-
taining UK residency. Effectively, when an argument
is put forward that an individual has ceased (o be a
UK resident, a balancing act would be required to de-
termine where they arve resident. Each of the factors
continuing 1o link one 1o the UK will be used as evi-
dence that one has maintained residency here and
continues to be subject to tax in the country on the
worldwide earnings, whereas any action taken to cut
ties with the UK will be used as evidence that vou have
ceased o be resident here. Ceriainly retaining UK

roperty will be a strong factor against an argument
or non-residency and other elements such as Tamily
life, doctor registrations, social club memberships
and bank accounts will need to be taken into consider-
ation.

IV, Continuing to work in the UK

One of the factors that will continue to link individu-
als to the UK is work. This can pose particular prob-
lems for those individuals who wish to continue UK
emplovment as this will be added to the list of UK ties
which HMRC will use to claim that UK residency has
been retained. Notably, where an individual continues
to carry on duties in the UK it becomes harder to
argue that there has been a significant change in life-
style, Another particular pmtﬁtm which can arise is
for those individuals who continue 1o be directors af
UK companies. They will find it difficult 1o contend
the residency position as theyre have an attachment 1o
a UK company which requires
an element of presence here, It
should be noted that simply re-
signing as a divector does not
automatically detach a direc-
tor's ties from the company. IF
one continues o excroise con-
trol over the company, one may
well still be classed as a shadow
divector, which for company
and tax law has largely the
same elfect as being a named
directorn

The idea of a move to Monaco or similar low-tax ju-
risdiction is likely, therefore, to be more favourable
for those individuals whose work is based outside the
UK (for example those concerned more with interna-
tional development and trade) and who dispose of
their main residences in the UK. This can fit well with
the position of numerous companies who are seeking
to expand their ations into new markets, 1t is
highly advisable for any employment coniraci o
clarify that duties are to be carried out solely abroad.

V. UK taxation of non-residents

Even individuals who have been accepted as non-
resident will be required to pay UK tax if they spend
any time working in the UK, which is more than "inci-
dental’ to their non-UK duties. This will be based on
the proportion of work carried on in the UK. Employ-
ers will be under a duty to make deductions under the
PAYE and MIC systems from salaries paid 1o these in-
dividuals. These deductions will be in respect of the
proportion of income attributable to the UK duties.

Where an individual who claims to be non-UK resi-
dent receives a salary Irom a UK company, the silua-
tion is likely 1o be scrutinised by HMRC. This is
because they can result in a sum being paid which is
deductible from a company's profits for corporation
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tax purposes but does not attract income tax in the
hands of the indivicdual.

V1. Communicating with HMRC

It may be advisable 1o approach HMRC voluntarily
before beginning to work under such armangements.
Megotiations can then be entered into 1o determine
the proportion of income which is attributable to the
UK duties, The default position will be a time spent
basis but a gqualitative approach can be taken so that,
if only less important duties take place in the UK, this
can bhe taken inte account when negotiating the tax
due. This will vesuli in individuals accounting for
some UK tax when they may previously have believed
that they would escape this. However: it has the very
helpful effect of making the position clear from the
oulsel in that there is an acceptance from HMRC that
the laxpaver is a non-resident.

There is a much lower visk of HMRC approaching
the taxpayer al a laler stage mntundinj? that hefshe
has remained UK resident and owes a large sum ol
income tax backdated to when hefshe claimed 1o leave
the country. It also makes it easier for the emploving
company to pay the remuneration to its emplovees
without the worry of its corporation tax retumn being
challenged, or a PAYE investigation being initiated.

Once the non-residency position of a taxpayver has
been accepled, hefshe will need o remain non-
resident by complving with the day counting tests and
noi re-establishing themselves in the country.

VIL. Lump sum payments

I any lump sum pavments are received by employvees

b One of the factors that will
continue to link individuals to the
UK 1s work. 99

for instance in respect of the emplovee entering into
“golden handeulls” arrangements with the company,
care must be taken o determine whether these are
taxable. Even il received in the vear fnlicm'in% depar-
ture from the UK, these can remain fully 1axable in the
UK as they will be deemed 1o be in respect of employ-
ment from the last tax vear These arrangements are
probably best avoided.

Conclusion

Although there are clear benefits of a move to a low-
tax or no-tax jurisdiction, careful planning should be
undertaken before proceeding with such a move and
the practical steps of establishing non-residency musi
be considered. To force the hand of HMRC, initiating
negotiations to pay some UK income tax may be help-
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