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An ill wind

It's that time of year when employees are
more likely to phone in sick, mostly
for good reasons. But what if you suspect

the reason is not genuine?

Words: Alan Massen h_[_:_'-.ra-_

Absence from e workplace because of
sickness is hard (o resolve, and many employers are
uncertain about what 1o do. Employers need (o know
how to properly deal with sickness absence, because a
failure 1o do so can result in a claim for unfair dismissal,
discrimination, negligence, breach of contract and liability.

Sometimes, an emplover may suspect an employee is
nol genuinely sick. In such cases. an employer must carry
oul an investigation. which will invariably include
obtaining medical evidence.

Generally, employers are under no statutory obligation
1o pay emplovees who are absent from work on account
of sickness or injury. Instead, employers need only pay
statutory sick pay (S5P). However, employees” lerms
and conditions of employment may include provision

for contractual sick pay.

Provided there is no discrimination, in the absence of a
contractual entitlement, an employer is free 1o pay
discretionary sick pay as they see fit. However, the
employer should be careful not 1w sel a precedent,

Recenl case law and directions from the Evropean
Ulnion have resulied in a change that significantly favours

waorkers al the expense of emplovers, Statutory holieday
comtinues 1o accrue during any period of sickness absence,
even rolling over from one holiday vear into the next.

The treatment of holiday in excess of the stalutory
minimum holiday entitlement will depend upon the

Eligible employees receive no payment for the first three days of sickness absence
and therealter they will receive Stalulory Sick Pay (S5P) for up 1o 28 weeks. After 28
weeks, employees must rely upon any other state benefits they may be enlilled o
S5P paid oul by employers may be reclaimed from HMRC.

A condition of enfilement to SSP is thal employeas must notify their employer of
any date on which they are unfil lor work wilhin seven calendar days. Failure to
comply with this can result in SSP being withheld,

Employees must produce evidence of incapacity. A failure io comply does nol
entifle the ermployer to withhold SSP. During the first seven days of absenca
natification will typically be self-certified, and therealter typically a doclors ceriificate.

Employers can also pay maney in excess of 55P, the lerms being a matter for the
employer and e employee to agee beween themselves.
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contractual arrangement. Statutory holiday cannol be

taken doring sickness absence. Instead, a worker must
take the holiday after their return to work. 17 e workes
does not return and employment is terminated, the
emplover must pay the worker a payment in lieu of the
holiday accrued but untaken due to the illness or injury.

Reasons for dismissal

Emplovees on sick leave can be [airly dismissed Tor one
or more of three reasons Most dismissals will be by
reason ol the employee’s ‘inability” (o do the job,

Where the absences are short term, intermitient and
persistent, and have a significant detrimental impact on
the business, then e dismissal may be because of *some
other substantial reason:

Unauthorised absences or failures 1o comply with
sickness procedures may justify dismissal by reason of

conduct: However, every dismissal, including a
dismissal related 1o sickness absence, st be fair. And
an emplover must act reasonably in treating the absence
as a sulficient reason for dismissal,

O b Agril 2000, the ACAS Code of Practice on
Diseipline and Girlevance Procedures came into foree. The
code is intended to apply o misconduct” and poor
performance situations, not to illness, injury and other
‘capability” situntions. Guidance notes that accompany (he
code stale that in genuine illness or injury situations, the
puidance {(appendix 43 and the points contained in the
ACAS advisory booklet Maaging Anendance &
Emplavee Tirnover should be followed.

Short-term intermittent absences should be monitored,
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andl when the employer deems it appropriate, employees
should be warned that the absences are becoming an
pssue, 1 there s noomprovement, o formal warming nay
be appropriate, Warnings should be accompanied by
reasonable attendance targets and details of the action
to e taken i targets are not met, Depending on (e
circumstances, several wamnings may be needed before

an employvee can be dismissed.

Notice period
Drismissal of an emplovee who is absent on account of
sickness or mjury wall likely be on Tull notice. The general
rile is that an employee should be treated as normal
during the notice period, so an employee on sick leave
during the notice penod should only receve any S5F and
contractual sick pay to which they may be entitled, Where
the contractual notice period doesn't exceed the statutory
mininum notice period by at least one week, emplovees
are entitled to full pay during the statutory notice period.

Those absent from work because of illness may be
protected under the Disability Discrimination Act (DDA)
1995, Stafl with less than one vear of conlinuouns service
miay bring a DDA claim il they don't gualify wo bring an
unfair dismissal elaim. Compensation awards unde;
e 12024 are unlimited. @

Further information

& Alan Massenhove is 2 corporate, commercinl wvw, hmre. gov.uk
and employment specinlist at Sykes Anderson LLE www. berr.gov.uk
Wel: www.sykesanderson | www.acas.org.uk
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