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[etter from the
Editor

eleome to the May issue of European Tax Service,

The last month has been a very eventful one for UK, the country having ex-
perienced one of the most exciting election battles in recent political history
leading to a rare coalition government in decades. What will this power shar-
ing deal at a national level translate into in at the taxpayer’s level? Christopher
Groves answers these question in the first article,

The Greek economy is in a very fragile state and the country is undergoing
civil unrest and facing protests from demonstrators, Extreme times demand
extreme measures and the new tax changes are a step (o restore order in chaos.
The tax team al Zepos & Yannopoulos present a vivid report of changes within
the country’s broad economic spectrum,

Giuseppe Galeano & Giorgio Orlandini have made a critical analysis in the
third article on the recent crucial changes 1o the CFC regime in lialy,

Mext, this month's finn Brigf section carries some very interesting develop-

ments in Austria, France, Finland, Greece, lrelanci, Italy and Ukraine.

From the ECJ, Susana Caetano and Ana Costa discuss the recent referral 1o
the ECI, of interesting questions on the national VAT legislation and compat-
ibility issues with the Sixth VAT Directive on the issues of samples distributed

in the course of business.

Lastly, on VAT, the French Parliament has recently brought into force new
regulations to bring French law in conformity with EU Directives on the appli-
cation of VAT to sale of homes and building land. David Anderson looks ai
these changes and consequences.,

Any suggestions or any articles or news reports can be sent by email al

jdialani@bna.com or by telephone at +44 (0) 20 734735307,
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o Finally, the purpose of the possibility to make de-
ductions is to secure the [uture pensicn payments
andl not o eliminate double wxation as in the AMan-
minen cose. Also, ot a general level, the withholding
tnxantion applied (o foreign pension funds is justifi-
able especinlly because this way the consistency of
the tax systern s assared,

lama Laaksonen

E mall: Jamao. L saksonend@fi pwe, com

Heldi Katajainen

Emall: Heidi. Katajainen@i pwe, com

International Tax Services PricewaterhouseCoopers, Helnski

FINLAND

State aid: Commission approves tax exemptions for
Finnish Real Estate Investment Trusts (REITs)

The European Commission has authorised. under EU
state aid rules, the introduction of "Real Estate Invest-
ment Trusta™ (REITs) in Finland that will be exempred
from corpomie income tnx In order 1o encourmge in-
vestment in affordoble rental housing. After receiving
asaurances on a few changes, the Commisaion is zatis.
fieel that the scheme does not involve state aid as any
profits made by the trusts will be subject to tax at
shareholders’ level very much like the profits made by
individunl investors investing divectly in the rveal
estate market

“The introduction of "feal Estate hivestment Trises’
i Foeland will encowrage fvestment in affordable
rental gecontmodation without wdnly distorting come
petition,” said Conpetition Conprissioner Joaguin Al
[ITTTIT:

The objective of the measure is (o encourage invest-
ment in the Finnish rental housing market, so as to in-
crease  the  supply  of  affordable  rental
accommodation. The proposed measure is modelled
on the widesprend model of "Real Estate Investment
Trusts", According to the scheme notified by the Finn-
ish authorities, to benefit from corporate oy exemp-
tion REIT: will be publicly-listed, no  single
shareholder will own, divectly or indirectly, more than
9,99 9. REIT: will only aperste in the field of rental
necommodation with at least 80 % of thelr gross
income coming [rom rents. Moreover, REITs will dis-
tribute at least 90% of their annual profits 1o share-
holders as dividends.

The Commiszgions investizgation found that the
scheme contained no state afd, because the exemption
from corporate income 0x s linked 1o the require-
ment of immedinte distribution of annunl profits to
shareholders, at the hands of which taxation then
takes place. Thus, this mechanism puts the tax treat
ment of an investment in a BEIT at par with the maxa.
thon of divect investments by individuals in real estate

Haowever, the Commission considered thal a provi-
sion allowing REITs to use up to 30% of their annual
profits o create @y excmpt re-investment reserves
would  constitute incompatible aid. Following the
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Commissions concerns, the Finnish authorities moade
the commitment not to put in force this provision

EIJII![]BGI Commission, Biussels
Piess Release 1P/ 1 550
May 12, 2010

FRANCE

Under the table payments: Recent French court
case,

Foreigners buying property in France may be told that
it iz normal and acceptable for some of the purchase
price to be paid "under the table” outside France. It is
very much an idea pul to foreigner buvers, probably
becouse French buyers are more likely to spot the pit-
falls.

Advantages of "sous [a table”

The advantage: ol not declaring the full purchasze
price fall into two categories, those for the buyer and
those for the seller. For the buyer. paving a lower ‘offi-
cial” purchase price means that the notaire's fees and
the Property Transfer Tax {5.09 percent) will be lower
In a limited number of cases, the lower ‘official’ price
may keep the purchaser outside the wealth tax net.
For the seller, o lower sale price means less capital
gains tax and, if they have been declaring a lower
value for the purposes of wealth tax, less likelihood of
having to back-pay additional wealth tax, However, as
set oul below, the advantoge for the buyer is poten-
tially o double edged sword, This is why “under the
table” payments are usually suggested by the seller

Recent French case

A recent court decision by the Conr e Cassation
{equivalent to the Supreme Court in England and
Wales) makes undisclosed payments more dangerous.
The facts were that a sale deed was signed on August
3, 2000 by a British couple as purchasers and a French
couple as sellers. They hod previously come to an
apreement that an additional purchase price, nol
mentioned to the motaive, would be paid via a Geneva-
based Swiss lawyer. The English purchasers on Febau-
ary 18, 2003 brought proceedings against the French
sellers on the grounds that they had hidden the tue
enle price and that they wanted the “under the table”
price refunded, The Cour de Cossarion decided in
favour of the English couple. This somewhat surpris-
ing tum of events was achicved by the application of
various rules relating 1o evidence, The lesson to be
learni by parties purchaging or selling in France, and
this regardless of their nationality is that "under the
table” payments are very risky and should not be o
templed,

In the past, parties could rely on o French legal mile
that if an “under the table” payment had been agreed
verbally, no evidence could be put before a French
comtt to overtum the presumption that the price re-
corded In the wotaire’s sale dead was the true price.
However, the Corer ey Cassation decided that because
an “under the table” payment constinies fiseal fraud,
prool can (30 hl'u“ghl by all means. In other worils,
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verbal evidence of o “Swisz payment” from the buyer
which contradicts the price in the notaines conveyanc-
ing deed 1= admissible in evidence.

Risks for huyers

The English couple in bringing procecdings against
the selling couple were informing on the selling
couple that they had committed tax evasion, and were
also publicising the fact that they had done the same.
The risk for o purchaser is that the tax authorities may
re-qualify the purchase price at a higher level, leading
ter the payment of additional Property Transfer Tax
{3.09 percent of the purchase price) and other penal-
tics. These penalties include:

8 A civil penalty: the nullity of any side-letter;

n A fiscal penalty: interest for the late payment of the
Property Transfer Tax and an increase of 80 percent
of the tax due; and

s A criminal penalty; a three years-prison sentence
and a fine of EUR45,000 plus associated penalties.
Even il the purchaser is not caught out or does not

bring proceedings, issues do arise. The downside of
participating in “under the table pavments” is that the
purchase price will be deemed 1o be that declared in
the sale deed and not the true price paid. This means
that on the sale of the property, the purchaser will, in
elfect, hove to pay tax on o lar larger capital gain, The
seller might hove been tying o avold paying o larger
capital gains tax bill, Also, in the event that the sellers
are subject to French wealth tax, by hiding a portion
af the price. it may avoid colling into question the
price at which the property has been declared for the
purpose of wealth tox in previous years.

Mitigating tax in Fronce is often possible with core-
ful planning. There are structures which can help with
mitigating both the 3 percent tax and wealth tax.

David Andarsan

Solicitor and Chanered Tax Adviser

Nicels Galiop Mildan

Solicitor and CTA {Former French clerc de nolaire)
Sykes Anderson LLP

Londan

Email; david.andarsaon@sykesanderson.com

Tal: + A4 203178 3770

GREECE

Additional tax measures lo cope with the Greek
fiscal crisis

Further to the most recent tax law, L. 334272010 (ex-
plained in the article in detail in this issue) as o series
al new tax bills were submited to the Parliament on
May 3 and 4 to fcilitate the disbursement of the pro-
posed financial aid 1o Greece.

The most important tax provisions inelude the in-
crease of VAT rates, the increase of excise duties and
the incrense of rates applicable to luxury tax, the im-
position of @ (one time) special tox on enterprises with
profits over EUR 100,000 for income earmed in 20000
(fiscal year 2000) and the imposition of o special o
on TV commercials. The new mensures con be sum-
marised as follows:

Imposition of a one-time tax (special contribution)
on the net profits exceeding EUR 100,000 of
corporate taxpayers

A special, lump-sum, onetime tax shall be imposed
om the net income of corporate tax payers for the Ascal
year 2010 {profits arising from January | to December
31, 2009, The tax will be based on the net income of
enterprises that will be reported in the respective
income tax returns provided that such income ex-
ceads the amount of EUR 100,000, If an enlerprise
keeps accounting books according 1o the IFRS, the
prafits occwrring according to the IFRS shall be taken
into account for the caleulation of the aforementioned
tox, if the amount of such profits iz higher than the
amount of the net income of the enterprise.

The base for such tax on 2008 profits is capped.
Thus, the amount of net income, which will be taken
into account for the caloulation of the tax moy not
excecd the avernge amount of net income for 20007 and
008, multiplied by two.

Tax rates

The caleulation of the tax shall be made on the basis
af a progressive tax scale applicable on specified tax-
ahle brackets, so that the higher bracket of net income
shall be subject to a higher tax rate.

Toking into account that no tax shall be imposed it
the net income of enterprizes does not exceed the
amount of EUR 100,000, but if the net income exceeds
such amount the tax shall be imposed as of the first
Euro, the applicable rates shall be as shown in
Table A.

Tabls & {all ameunts in Eurol
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Eatass

Adjustments to the tax applicable to the lowest
hrachet

The amount of the tax shall be reduced 1o be equal 1o
the amount of the net Income minus EUR 1000,

The said one time tax, which is nol deductible for
income tax purposes, is payable in 12 monthly install-
ments. The first instollment is due on Tanuaey 2001, In
cose of o lump-sum payment, a 2 percent discount
applies

No double counting and subsequent refuntd

Taspaving enterprises are entitled 1w a refund as long
a5 the amount of net income, on the basis of which the
tax was caleulnted. does mcorporate the net income of
other (subsidiny) enteiprises, which have also been
suibject 1 such tax,
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