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VAT

Recent VAT changes
to bring France in
sync with EU rules

David Anderson

Sykes Anderson LLP. London

France has not been applying European rules in respect of
property transactions on VAT leaving it exposed to possible risks of
legal actions by parties to such transactions. It also faced
prospects of huge fines from the EU on account of
non-compliance of the EU regulations in this area. The French
Parliament therefore, hurriedly brought into force new regulations
to bring French law in conformity with EU Directives on the
application of VAT to sale transactions of homes and building land.
These rules originally to be effective from 2011, have now become
effective since March 11, 2010. David Anderson looks at these
changes and consequences.
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I. Background

mportant changes came into eflect in France

from March 11, 2000 in the way VAT and stamp
= duty operate on property transactions. The new
regime is genemnlly o be welcomed and presents a
number of opportunities especially for speculators
buying, improving and then selling older propen jes.
The changes were to bring France into line with EU
rules on VAT and were implemented humdedly, As
such, a Ml commentary on them by the French
Revenue is still owaited. The changes are discussed in

the ensuing paragraplhs,

Il. Main changes

= From March 11, 2000 the seller is liable for VAT:

® The general rule bs that VAT is payable if the seller is
reglstered for VAT, and

B Special nules which previously only benefitted regz-
istered property dealers “marchad de biens”, have
been abolished and anyone con now benefit from
them.

11, Building lanid

An objective test has been introduced for “building
land’. Land which hos planning permission, is defined
as huilding land”. Under the old jules, even il the selles
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was registered [or VAT (say a developer), VAT did no
have to be charged on the sale of this type of property
provided that the buyer was an individual . 17 the buyer
was a company which included an SCIL VAT hod 1o be
charged. This issue usually come up in the case of plot
sales in which the buyer was 1o be legally the builde
and wsually meant that the purchase had to be in the
buyer’s personal name so that stamp duty and not VAT
was pavable,

This exception lrom VAT has now gone and all sales
of ‘bullding land’ are subject 10 VAT at 19.6 percent
payable by the seller which will inerease the price of
plots. VAT is on the whaole price if the seller originally
bought from a VAT registered person and reclaiimed
the VAT on the purchase, or on the margin il bought
originally from an unregistered person. This makes
sense as the VAT iz being passed through to the ulti.
mate buyer if the scller had recovered it when he
bought the land.

Stamp duty is payable by the buyer al 5.09 percent
il the seller had originally bought the land from a non-
VAT registered person and 0.715 percent if the selles
bought from a VAT registered person. Becanse the
buver is being charged VAT on the whole price, stamp
duty is reduced.

The effect of this will be negative for non-VAT regis-
tered (i.e. end user) buyers of plots,

IV. Sales of "new" buildings {less than five years
old)

If o VAT registered person (eg developer) sells a
bublding which is less than 5 years old, VAT at 19.6 per-
cent Is payable on the purchase price. Previously, it
was only the first sale of such “new” bulldings which
fell within VAT. The buyer pays stamp duty at 0,715
percent. There is no chunge here,

If & non-VAT registered person sells a new bullding
{which includes one which has been very substantially
renovated) then there is generally no VAT, This is o
major change from the previous rule, which required
VAT to be paid on all new buildings. Stamp duty s
payable at 5.09 percent. VAT may be payable in certain
cases which ave discussed below.

V. Sales of old huildings, more than five years ol

Generally no VAT is due in theze iransactions, even if
the seller is VAT registered, though a VAT registered
seller can elect 1o charge VAT, Stamp duty is poyable
al 5.0% percent in all cases.

V1. Re-sales and rebullding

There are specinl stamp dury trentments for buyers in
certain circumstances. Those who provide an under.
taking when buying to build o property on the land
within live years will be exempt, 10 a buyer provides an
undertaking to re-sell within five years, a reduced mite
of 0.715 percent applies. These speciol exemptions
previously only opplied 1o people registered as prop-
erty dealers “rmrclund de biens”. This change should
give rise o more informal propety speculation, The
French position 1s more attractive than the position in
the UK in which a property speculator/developer has
tor Funel the stamp duty on a purchasze,
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VIl. Examples

The examples below show the total VAT and stamp
duty vost for property bought for EUR 100,000 with
works of EUR 30,000 (all at 5.5 percent rate = EUR
1,6500 and sold on for EUR 2000000 - the buying and
selling prices including VAT Il applicable, Tn other
words, the speculator has had o pay EUR 100,000
plus costs to buy the property tn and has o market the
property at EUR 200,000 plus fees on sale

They show that the best approach for the speculator
keen to minimise VAT and stamp duty is to register for
French VAT and deal in renovating ald baildings with-
out canving oul works, which nre 2o substantial tha
in effect it tantamount to a new building you create o
new bullding constroction.

A. Scenario 1: Purchase of an old bullding by a non-VaT
registered parson from a non-VAT registered seller
sold on to non-VAT registared person,

o Stamp duty on purchase at 5.08 percent,
8 Stamp duty on sale at 5.09 percent.
® o VAT recovered on building works.

® Todal tax cost js EUR 5,000 + EUR 10,180 + EUR
1630 = EUR 16,920
In practice, the speculator will fund only EUR 5,090
+ EUR 1,650 = EUR 6,740 because most buyers will
accepl they hove to pay the stamp duty on the EUR
200,000 price.

B. Scenario 2: Purchase of an old bullding by VAT
registered parson from non- VAT registerad seller; then
sold on as old bullding to non-VAT buyer.

= Stamp duty on purchase 0,715 percent as buyer un-
dertakes to sell on within 3 vears.

8 Stamp duty at 5.09 percent paid by buyer when sold
o,

8 VAT recovered on works.

® Tolal tax cost i= EUR 715 « EUR 10,180 =
EUVRI0,895.
In practice, the speculator will fund only EUR 715
hecouse most buyers will accept they have 1o pay the
stamp duty on the EUR 200,000 price. This is an

attractive option.

C. Scenario 3: Purchase of land by VAT registerad
person from non-VAT registerad seller; then sold on as
new building to non-VAT buyer,

® Mo stamp duty on purchase as buver undertakes (o
build.

VAT on EUR 200,000 {inclusive) when sold EUR
32,775 e {EUR 167,225 + EUR 312.775).

Ruyer pavs 0,715 percent stamp duty,
& VAT recovered on works.

Totwl tax cost bs EUR 3LT75 « EUR 1L4M =
EUVRA 205

In practice. the speculator will fund only EUR
312,775 because most buyvers will accept they hove to
pay the stamp duty on the EUR 2000000 price.
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D, Scenario 4 -Purchase of land by non-VAT registerad
persan from non-VAT registerad seller; then sold on
as new huilding to non-VAT buyer.

B Stamp duty ar 3.09 percent on original purchase by

seller

Stamp duty at 5.09 percent on purchase by buyer

No recovery VAT on waorks,

# Tolal tax cost 5,000 + 10,180 + 1,650 = EUR16,920,
In proctice. the buyer will pay stamp duty so cost to

the speculater will be EUR 5,000 4+ EUR 1,650 = EUR

6,740

E. Scenario 5: Purchase of land by VAT registered
persan from non-VAT registered sellar; then sold on as
new building to non-VAT huyer,

8 Mo stamp duty on purchase - engagement to build.

n VAT on EUR 200,000 (inclusive) when sold EUR

32,775 i.e. (EUR 167.225 +« EUR 32,775).

Stamp duty on sale price at 0,715 percent.

8 Recover VAT on works.

® Total tax cost s EUR 32,775 + EUR 1430 = EUR
30,205,

NEW: TAX TREATIES ANALYS

Gain expert analysis and full text
of key international tax treaties

In practice, the speculator will fund only EUR
32,775 because most buyers will accept they have 1o
pay the stamp duty on the EUR 200L0KK price.

VIIl. Other tax issues

Assuming o UK developerspeculator opts [or "Sce.
narin 2 =0 that he can keep his capital funding costs
low, and buys an old building from a private seller,
registers for VAT and sells on 1o a non VAT registered
buyer what are the other tax issues?

Keeping in very simple and doing everything in his
one name, he will be subject to income tax on the gain
in France as he will be viewed as a dealer. He will also
have a linbility in the UK os a UK resident but will be
able 1w deduet the French liability against any UK li
ability. He should not be liable to any French national
insurance as he is not French resident.

If he uses a UK company, he will be within French
corporation tax os a dealer and be able to deduct this
against UK corporation 1 in the same was as above,
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Maw from BMA International, fax Treaties Analysis provides expert analysis, summarias, full text and
English transiations of assential international tax treaties,

It helps you to quickly pinpaint the main elements of Key tax treaties - and understand their elfect
and impact. As well as the incisive analysis, Tax Treaties Analysis also contains the full text of over

1900 international tax trealies.

Here's how Tax Trealles Analysis W Compare treaties quickly and M Expert summaries of 200 key

helps you:

B Pinpaint the main provisions
of core treatles quickly and
acourately — in a user-friendly
format.

each trealy.

M Gain expert analysis
clarifying how the treaties
work |n practice, The
authoritative guidance allows
yau to easily find the most
beneficial treaty for a
particular transaction,

B Undarstand all the assential
alements of the treaties, The
analysis clarifies provisions of
gach traaly.

you with:

4| countries,

with ease. The unique treaty
comparison charl allows you
o compare against multiple
treaties evary article from

Tax Treaties Analysis provides

W Authoritative analysis of 200
key tax treaties between more
than 20 major countries,
What thelr implications are,
how they wark in practice.

B Full text of over 1900 key
international tax treaties from

tax treaties belwaen more
than 20 major countries,

| Official treaty documents in
native languagas plus English
translations.

B A treaty comparison chart
allowing you to compare and
contrast topics betweean
different trealies,

W An “In the Mews” section
providing updates and
amendments that have been
made to the treaties,

M Summaries and full taxt of
the 3 Model Treaties (LN, US
and QECD).

Gain your free trial to Tax Treaties Analysis today by visiting
www.hnai.com/rial or emailing marketing@bnai.com
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